



























































































































































































































































































































sagerequiresCanada’spriorconsent.④ Accordingtothe Canadian Coast
Guard,86shipsenteredCanada’sArcticwatersin2007,includingresearchves-
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ArcticvesselsmustregisterinCanada,athttp://www.cbc.ca/news/canada/north/sto-
ry/2010/06/22/arctic-nordreg-marine-regulations.html,22June2010.
Canada,ProceedingsofStandingCommitteeonExternalAffairsandNationalDefence,
No.24,p.6(22May1975);emphasisadded.DonatPharand,Canada’sArcticWatersin
InternationalLaw,1sted.,NewYork:CambridgeUniversityPress,1988,p.215.
WiliamP.C.RompkeyandEthelM.Cochrane,RisingtotheArcticChalenge:Reporton
theCanadianCoastGuard:ReportoftheStandingSenateCommitteeonFisheriesandO-
ceans,JournalsoftheSenate,Thursday,March12,pp.21~25.
GuoPeiqing,ResearchontheInternationalProblemofArcticPassage,Beijing:Ocean
Press,2009,p.148.
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selsfromDenmark,GermanyandRussia.Therewere11transitsoftheNorth-
westPassage,5ofthembycruiseships.①
TheManhattan’stransitoftheNorthwestPassagein1969evokeda
strongreactionfromtheCanadianpeople,asitfailedtoobtainpriorconsent
fromCanada.In1985,thecrossingoftheUSPolarSeaicebreakerwithout
Canada’spriorconsentarousedyetanotherdiplomaticdispute.OnJanuary11,
1988,thetwocountriessignedtheAgreementbetweentheGovernmentofCan-
adaandtheGovernmentoftheUnitedStatesofAmericaonArcticCoopera-
tion,whichstipulates,“TheGovernmentoftheUnitedStatespledgesthatal
navigationbyU.S.icebreakerswithinwatersclaimedbyCanadatobeinternal
wilbeundertakenwiththeconsentoftheGovernmentofCanada." ②
ButtheAgreement’scontentsarestilvaguetosomeextent.Although
Paragraph4ofArticle3requiresthatUSicebreakersneedpriorconsentfrom
thegovernmentofCanada,Paragraph3stipulatesthat“theGovernmentof
CanadaandtheGovernmentoftheUnitedStatesagreetotakeadvantageof
theiricebreakernavigationtodevelopandshareresearchinformation,inac-
cordancewithgeneralyacceptedprinciplesofinternationallaw,inordertoad-
vancetheirunderstandingofthemarineenvironmentofthearea."③Suchapro-
visionpavesthewayfortacitcooperationbetweenthetwocountries,thatis,
everytimewhenaUSicebreakerfilesanavigationapplicationformarinescien-
tificresearchinthisarea,theCanadiangovernmentshould,inkeepingwiththis
provision,automaticalyapprovetheapplication.HoweverthisArticle,inter-
pretedinthestrictsenseofthetermsasdefinedintheAgreement,doesnotre-
quireUSicebreakerstoobtainCanada’spriorconsentifthepurposeofnaviga-
tionisnotmarinescientificresearchinthisregion.Inaddition,theaboveA-
greementonlyappliestoicebreakersownedorusedbytheUnitedStatesgov-
ernment,withoutinvolvingothertypesofships.Thustheissueofotherships’
righttotransittheNorthwestPassageremainstobesettled.
Therefore,fromapracticalpointofview,exceptforthe1969Manhattan
oiltankerand1985PolarSeaicebreakeroftheUnitedStates,nootherships
havecrossedtheNorthwestPassagewithoutCanada’spriorconsent.Even
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NorthwestPassageopeningornot?,athttp://www41.statcan.gc.ca/2008/4017_3119/
ceb4017_3119_001-eng.htm,6February2010.
AgreementbetweentheGovernmentofCanadaandtheGovernmentoftheUnitedStates
ofAmericaonArcticCooperation(11January1988).
AgreementBetweentheGovernmentofCanadaandtheGovernmentoftheUnitedStates
ofAmericaonArcticCooperation,Article3,Paragraph3.
confrontingsuchapowerfulneighborastheUnitedStates,theCanadiangov-
ernmentstilrefusestocompromise,insistingthatthewatersoftheNorthwest
PassageintheArcticArchipelagocompriseCanada’sinternalwaters,over
whichitenjoysfulsovereignty,thusrequiringalforeign-flaggedshipstoseek
priorconsentbeforetransitingtheNorthwestPassage.
Inaddition,Canada’sexistinglegislationshowsagradualprogressionof
constantlystrengtheningitscontrolofandgovernancecapacitywithinitsArc-
ticwaters.FromtheAWPPAtotherecentNORDREGreportingregime,Can-
adahasbeensteadilyenhancingitsactualcontroloftheArcticwaters.Forex-
ample,intheArcticShippingPolutionPreventionRegulations,Canadahas
stipulatedtheconstructionandoperationalstandardsforshipsnavigatinginits
ArcticwatersanddividedtheArcticinto16safetycontrolzones,eachwith
fixedopeningandclosingdatesforshipsofvariousicecapabilities.Shipsnavi-
gatinginthesesafetycontrolzonesmustabidebythosestandardsanddates,
otherwisetheyarenotalowedtonavigateintheArcticwaters.Further,the
ASPPRstipulatesthatnonon-Canadianshipthatisnotashipunderthe1960
or1974InternationalConventionforSafetyofLifeonSeashalnavigateinthe
ArcticwatersunlessitcomplieswithcertainregulationsofCanada.①
AlthoughtheAWPPAof1970andotheractsorregulationsenactedby
Canadaafterwardsdosetforthsomerequirementsthatshipsnavigatinginthe
Arcticwatersmustabideby,noneofthemhasgonesofarastoobligethese
shipstoreporttotheCanadiangovernment.Therefore,ifashipneglectedto
reportwhennavigatinginCanada’sArcticwatersandtheCanadiangovernment
didnotdiscoverit,thenthenavigationwouldbebeyondCanada’scontrol.As
statedabove,theNorthernCanadaVesselTrafficServicesZoneRegulationsre-
quireanyshipenteringCanada’sArcticwaterstoreportmandatorilyundergiv-
enconditions—itisparticularlyrelevanttotakenoteofthefactthatthereport
zoneisequivalenttotheNORDREGZone,farlargerinscopethanCanada’s
previousshippingsafetycontrolzones.
TheouterlimitsofCanada’sshippingsafetycontrolzonesoverlaptheout-
erlimitsofitsexclusiveeconomiczone,whichmeansforeignshipsentering
certainareasofCanada’sEEZmustreporttoCanada.Ofcourse,thereportre-
gimeisconvenientforCanadatomonitorforeignships,andtocheckwhether
theconstructionoftheseshipsmeetsthestandardsfornavigationintheArctic
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watersandwhethertheydischargeanywasteilegalyorothermatters.
ItmaybethatCanada’sAWPPAandotherrelevantactsandregulations
complywiththeprovisionrelatingtoice-coveredareascodifiedinArticle234
oftheUnitedNationsConventionontheLawoftheSea,howevertheUN-
CLOSdoesnotrequireforeignshipstoreporttothecoastalStatewhenmerely
passingthroughthecoastalState’sEEZ,soitisanissuetobestudiedasto
whetherCanada’smandatoryreportingregimeviolatesinternationallaw.At
thecoreofthediscussionistheobligationthatforeignshipscrossingthe
NorthwestPassageinCanada’sArcticwatersmustreporttoCanada,andsuch
reportswilalowCanadamoreampletimetodecidewhethertoalowforeign
shipstocrosstheNorthwestPassage.
Insummary,CanadahasexercisedsubstantivecontrolovertheNorthwest
Passagethroughlegislationandpractice,andthroughthisactionitsclaimthat
theNorthwestPassageintheArcticArchipelagoconstitutesCanada’sinternal
watersandnotastraitusedforinternationalnavigationhasgainedconsiderable
legitimacy.Inthefuture,ifanydisputeonthelegalstatusoftheNorthwest
Passagearises,thissolidlegalbackingwouldundoubtedlyserveaspersuasive
evidenceforCanadainthefinaljudgment.
(Editor:DENGYuncheng;
EnglishEditors:CHENXiaoshuang;JoshuaOwens)
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